
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Obtaining the Landlord’s Consent: 
The Latest in Judicial Trends and 
Pitfalls to Avoid 
 
 
‘Subject to licence’ correspondence 
 
The first point to be made in relation to landlord licences is the rather left-of-field 
direction judicial decisions have taken in respect of ‘subject to licence’ 
correspondence. Whilst negotiating licences on behalf of their clients, surveyors 
and agents will commonly use this term at the head of correspondence, believing it 
will protect the landlord against being bound before the agreement has been 
finalised. However, the recent worrying trend in litigation is showing that the 
opposite is true.  
 
In Prudential Assurance Co Ltd v Mount Eden Land Ltd [1997] 14 EG 130, CA, the 
tenant had asked for consent to alter the premises. The landlord agreed ‘subject to 
licence’ and, rather surprisingly, the Court stated that an agreement subject to 
licence was a clear statement that the necessary consent had been obtained. This 
was quickly confirmed in the case of Next Plc v National Farmers Union Mutual 
Insurance [1997] EGCS 181 that followed. Here, a surveyor’s letter to the effect that 
solicitors would be requested to draft a licence to assign constituted consent to 
assign.  
 
Neither are user covenants safe from this treatment. In Rose v Stavrou [1999] Times 
23 June, even the fact that the proposed change of user rendered the landlord in 
breach with his other tenants was irrelevant where an agreement had been made 
subject to licence.     
 
In Aubergine Enterprises Ltd v Lakewood International Ltd [2002] PLSCS50 a 
proposed assignee found themselves on the wrong side of this wording. The 
assignee had contracted with the tenant to purchase the lease and the landlord had 
agreed in principle to the assignment. Following a dispute over costs, the proposed 
assignee tried to pull out of the deal. However the Court of Appeal held that, where 
a lease required written consent to assignment, this did not mean such consent had 
to be by deed or drawn up by a solicitor. Nor did it mean that consent could not be 
given ‘in principle’ or made conditional (as in this case, on the landlord’s solicitors 
obtaining an undertaking as to costs from the proposed assignee). The landlord had 
given his consent to the assignment and the purchaser was therefore in breach of 
contract and forfeited his deposit. 
 
Alchemy Estates Limited v Astor [2008] EWHC 26759 is a residential case but it has 
now percolated through to the commercial sector. The parties exchanged contracts 
under the Standard Conditions of Sale without having obtained a Licence to Assign. 
Under the Standard Commercial Property Condition if there is no formal licence 
three days before completion then completion will be delayed for up to four months 
but the problem still exists.  The purchaser then wished not to be bound by the 
contract, arguing that under Condition 8.3.3 no formal licence had been obtained 
three days before completion.   
  



The Court held that an email from the Landlord’s solicitor agreeing in principle to 
the assignment constituted the licence. This was in spite of the fact that the email 
stated that nothing in the correspondence constituted the provision of consent, and 
that such consent would only be provided on the completion and delivery of a 
formal licence executed as a deed.   
 
There are various lessons to be learned here, not least of which is that landlords’ 
agents should not give consent until they are quite happy with the terms of the 
assignment. Landlords and their agents can easily and unwittingly give the 
landlord’s consent to an alteration or assignment prior to the solicitor ever 
becoming involved. Moreover, once agreement subject to licence is given it may 
well be too late to start introducing new terms at a later stage. 
 
The only solution to this startling rash of decisions may be to ensure that any new 
lease requires that, in order to be valid, any licence to assign, alter or change the 
use of the premises must be made by deed and drawn up by a solicitor, and not 
merely in writing.  If this is not the case a ‘minded to’ letter may suffice. Of course, 
existing leases may still be problematic, and landlords and their agents should 
involve their solicitors in the giving of consent from the very beginning of the 
negotiation process in order to avoid falling into this trap. 
 
Alienation covenants and reasonableness 
 
Under Section 19 of the Landlord and Tenant Act 1927 if a landlord refuses consent 
to assign or sublet his refusal must be reasonable.  The requirement for 
reasonableness can be split into two distinct categories: Firstly, whether the 
landlord’s reason to refuse consent is reasonable in itself; and Secondly, whether 
the landlord’s consent is given within a reasonable time. 
  
Reasonableness of refusal 
 
In the seminal Court of Appeal case of International Drilling Fluids Ltd v Louisville 
Investments (Uxbridge) Ltd [1986] CH 513, Balcombe LJ we were reminded that the 
whole purpose of a covenant requiring landlord’s consent to assign is to prevent the 
landlord having his premises used or occupied in an undesirable way or by an 
undesirable tenant. On this basis, a landlord cannot withhold consent for reasons 
unconnected with the subject matter of the lease.   

A lack of creditworthiness of a sub-tenant is, however, a valid reason for refusal of 
consent as if the head lease were disclaimed the sub-tenant would become the 
immediate tenant (see NCR v Riverland Portfolio Ltd [2005] EWCA Civ 312).   
 
It is also possible to refuse consent on the grounds of proposed user even though 
such user is not forbidden by the lease. An example of this is given in Moss Bros 
Group plc v CSC Properties Ltd, [1999] EGCS 47 which concerned the Metro Centre 
in Gateshead. The landlord had refused consent to an assignee who wanted to use 
the premises as a computer games shop.  Even though he was creditworthy, this did 
not fit with the landlord’s estate management plan which was that this part of the 
shopping centre should be used for the sale of men’s clothing.  
 



  As an aside, it is worth mentioning in this context Chapter 1 of the Competition Act 
1998. This was not raised as an issue in Moss Bros v CSC, nevertheless, a landlord 
should always be mindful that a user covenant that prevents, distorts or restricts 
competition may well breach competition rules, unless it gives rise to benefits to 
consumers which outweigh any restrictions on competition. 
 
Balcome LJ went on to say that a landlord may consider his own interests in deciding 
whether or not to refuse consent, but if there is a great disproportion between the 
benefit to the landlord and the detriment to the tenant, the landlord cannot refuse 
consent. An example of this would be Re Gibbs and Houlder Brothers & Company, 
Limited's, Lease [1925] Ch 198 in which consent was refused on the grounds that 
the assignee would vacate one of the landlord’s existing premises.  This was held to 
be unreasonable by the court. 
 
Note, however, the recent Supreme Court decision in Sequent Nominees Ltd 
(formerly Rotrust Nominees Ltd) v Hautford Ltd [2019] EWCA Civ 765 in which the 
Court decided that, in relation to consent to make a planning application, a landlord 
can take into account his own business needs even if the tenant is unduly 
prejudiced. 
 
At the end of the day, the question will always be on one of intent, depending on 
all the circumstances of the case, and it is important to remember that a landlord 
need only show that the reasonable man would have refused consent. 
 
One final point to make about reasonableness of refusal is that extensive 
dilapidations may be good reason for refusing consent.  See Orlando 
Investments Ltd v Grosvenor Estate Belgravia (1989) 2 EGLR 74 in which the tenant 
had refused to repair and the assignee had refused to agree undertakings to repair 
as a condition of the licence to assign.  This is in contrast to Beale v Worth [1993] 
EG 135 (CS), where the dilapidations in dispute were minor. The court held in this 
instance that consent was unreasonably refused. 
 
Reasonableness of timeframe 
 
Section 1 of the Landlord and Tenant Act 1988 provides guidance here. It states 
that, when a landlord is asked in writing for consent pursuant to a qualified 
covenant against assignment, sub-letting or parting with possession, he is required: 
 

a) To give consent within a reasonable time, and to give written notice to the 

tenant of his decision (also within a reasonable time) specifying any 

conditions attached to his consent; 

b) Alternatively, if consent is refused, the landlord must, within a reasonable 

time, give his reasons for refusal. 

These provisions effectively shift the burden on to the landlord either to give a 
reasonably swift, unequivocal consent, or to give precise reasons for withholding 
consent which the tenant can either challenge, if he considers them unreasonable, 
or accept.  
 
But what is a reasonable time for the purpose of replying to a request for 
assignment or sub-letting?  
 



  According to Midland Bank v Chart Enterprises [1990] 44 EG 8, it is enough time to 
allow the landlord to check the creditworthiness and suitability of the proposed 
assignee. Thus, in this instance, the landlord was successfully sued on not replying 
to the tenant’s request after three months. A general rule of thumb might then be 
that we are looking at weeks to get a landlord decision, rather than months.     
 
In terms of conditions to the consent, the Court of Appeal in Dong Bang Minerva 
Ltd v Davina Ltd [1996] 31 EG 87, CA held that a landlord could not withhold 
consent to assignment by requiring an undertaking as to costs which were 
estimated as being unreasonably high. In this particular case the solicitors, Denton 
Hall, had requested the astronomical fee of £4,500 for the licence. The Landlord 
was held to be in breach.  
 
This was confirmed in the more recent case of Proxima GR Properties v Dr T D 
McGhee [2014] UKUT 0059 (LC), in which the Tribunal held that Section 1 of the 
Landlord and Tenant Act 1988 the landlord had to show that the charge for a notice 
of assignment was reasonable. Further, if a landlord tried to charge an unreasonable 
amount for a notice of assignment then the landlord would be deemed to have 
given their consent and the tenant would not have to pay anything.  Beware 
lawyers: in this case the sum of £90 was held to be reasonable. From the sublime to 
the ridiculous, one might say!  
 
See also No 1 West India Quay (Residential) Ltd v East Tower Apartments [2018] 
EWCA Civ 250 in which requiring an undertaking as to costs of £1,250 + VAT 
amounted to an unreasonable refusal of consent. This case involved the sale of a 
portfolio of 42 long leasehold flats.     
 
Most important to remember here is the remedy given for a breach of Section 1. If 
the landlord fails to comply, the tenant may sue for damages in tort. Furthermore, 
in the case of Design Progression Ltd v Thurlough Properties Ltd [2004] EWHC 324 
the court confirmed that exemplary damages were available to punish the 
landlord’s behaviour. In Singh v Dhanji [2014] AllER(D)131 the landlord refused 
consent to an assignment of a 15-year lease unless alleged breaches arising out of 
refurbishment work were remedied.  It was held that breaches were not proven 
but, even if they were, they would be minor and would not be a good reason for 
refusing consent.  Damages were assessed at £183,000 plus £31,000 in interest. 
 
The upshot is that Section 1 LTA 1988 should not be forgotten and should always be 
discussed in conjunction with Section 19 LTA 1927, above. 
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