
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 
 

 
 

 
 

 
 

 

Disposal of Development Land by 
Local Authorities 
 

 THE SCHOOL SITES ACT 1841 
 
The recent case of Rittson-Thomas v Oxfordshire County Council [2021] UKSC 13  brings to 
the fore this piece of legislation which was passed during an era in which people were 

encouraged to put money into trust for the education of the poor. 
 
The School Sites Act 1841 provides that land of up to one acre can be donated for 
educational purposes including the establishment of a school by means of a charitable 

trust. Under s.14 of the Act, should the school need new premises, the trustees have the 
power to sell or exchange the land to enable the school to move to a different site. 
However, if the land simply ceases to be used for educational purposes, it reverts back to 
the original owner or its successor. The Reverter of Sites Act 1987 states that this interest 

will be in the proceeds of sale, nowadays under a trust of land.   
 
Hence in Fraser v Canterbury Diocesan Board of Finance [2005] UKHL 65  land was 

donated for the education of children of poorer classes and for no other purpose. When 
the Diocesan Board subsequently sold the land for residential development without a 
replacement school, the proceeds were held on trust for the successors of the original 
owners. 

 
In the present case, the school moved in February 2006, but the land was not sold until 
September 2007. The successors of the original settlor argued that they should  be given 

the proceeds of sale in the sum of £1.25m, because the sale of the land had not taken 
place until after the move. The Supreme Court disagreed, however. 

 
LOCAL AUTHORITIES AS CHARITABLE TRUSTEES  
 

Under ss.117-122 of the Charities Act 2011, local authorities may be charitable trustees of, 

for example: 
• open space, recreation grounds, playing fields, commons, allotments;  

• cultural facilities such as art galleries, museums and light performance venues;  

• civic buildings, town halls, libraries and leisure centres; 

• war memorials. 

 

It is important to find out whether the authority is a trustee or not as this may impact 

significantly on a sale of the land. The basic principle is that charity property continues to 

be charitable property and used for similar purposes. Where the land is not designated for 

a specific purpose, however, the local authority should check that is has permission to sell 

or lease the land, that the authority has title and that the sale or lease is in the best 

interests of the charity. Having done this, the LA may sell, bearing in mind that they must:  

a) try to get the best deal for the charity; 

b) take written advice, including a valuation from a qualified surveyor which 

complies with the Charities (Qualified Surveyors) Reports Regulations 1992.  

c) advertise the sale or lease unless the surveyor says otherwise. 

 



 

The LA will also need to provide statements and certificates to assure the purchaser how 

the land is held and by what sort of charity, and also that the land has been disposed of 

legally.   

The LA will need the approval of the Charities Commission if they:  

• want to sell or lease any land that your governing document says must be used 

for a particular purpose (unless you are replacing it with equally suitable 

property, and this doesn’t go against the charity’s purposes);  

• don’t want to follow the surveyor’s advice, such as the price they suggest or the 

method of sale or lease; 

• are specifically prevented from selling or leasing by your charity’s governing 

document; 

• intend to sell for less than the market value; 

• want to sell or lease to someone connected to the charity, such as a trustee, 

employee or their relative; 

Failure to obtain such approval will render the transaction void. 

RESTRICTIVE COVENANTS 

Restrictive covenants are of dubious value for various reasons. Over the longer term in 

particular, they may be discharged under S.84 Law of Property Act 1925, for instance if 

obsolete or if they prevent reasonable use and enjoyment of land.  

In the event of discharge by the Lands Chamber damages may be awarded but may be 

limited. Moreover, in any court proceedings an injunction will not necessarily be awarded 

to prevent breach and again damages will be limited to the loss of value to neighbouring 

land. If there is little or no loss in value there will be no enforceability.  

In Alexander Devine Children’s Cancer Trust v (1) Millgate Development Ltd and (2) 

Housing Solutions Ltd [2018] EWCA Civ 2679  thirteen units of social housing were built on 

land subject to covenants not to use other than for car parking. The Court of Appeal 

refused to discharge the covenant on the grounds that public interest in additional housing 

did not prevail over contractual provisions and the Court. This has now been confirmed by 

the Supreme Court in Alexander Devine Children’s Cancer Trust v Housing Solutions 

Limited [2020] UKSC 45. A cynical disregard of restrictive covenants would not be 

permitted, nor would a clear and unambiguous breach of a restrictive covenant. The 

Supreme Court stated that there were two stages. Firstly, whether the covenant 

prevented a reasonable use of the land. Secondly, whether it was reasonable to discharge 

the covenant.  As there had been a cynical breach of covenant, it would not be reasonable.  

Local authorities can also use S.203 of the Housing and Planning Act 2016  to discharge 

restrictive user covenants where:  

a) there is planning consent for building or maintenance work;  

b) the land has become vested or acquired by a specific authority or 

appropriated for planning purposes; 

c) the authority could have compulsorily acquired the land;  

d) the building or maintenance work is for a purpose related to the 

appropriation or acquisition of the land. 

 

 



  
 
Enforceability After a Breach 

In the case of Hepworth v Pickles [1900] 1 Ch.108 the Court recognised that where a breach 

had been allowed to occur without taking steps to enforce for 24 years, the covenant was 

not enforceable. Based on this, the Lenders’ Handboook states that if a breach has not been 

enforced for 20 years, the solicitor may take a view or take out insurance. On a reading of 

the Limitation Act 1980, enforcement is probably not possible after 12 years in any event. 

The case of Lawntown Ltd v Camenzuli (2007) specifically discusses a little used method of 

modifying restrictive covenants under S.610 Housing Act 1985. The Act provides that a 

restrictive covenant may be modified where:  

“(a)  … the Housing Authority or a person interested in any premises may apply to the 

County Court where, owing to changes in the character of the neighbourhood in 

which the premises are situated, they cannot readily be let as a single 

dwellinghouse but can readily be let for occupation if converted into two or more 

dwellinghouses, or  

(b)  planning permission has been granted under Part III of the Town and Country 

Planning Act 1990 (general planning control) for use of the premises as converted 

into two or more separate dwellinghouses instead of a single dwellinghouse and 

the conversion is prohibited or restricted by the provision of the lease of the 

premises or by a restrictive covenant affecting the premises or otherwise…”  

The case involved a large Victorian dwelling house in Streatham in London, which was 

subject to a restrictive covenant not to use the land other than as a single private 
dwelling. Lawntown Ltd purchased the house and obtained planning permission from 
Streatham BC to convert the property into flats. The owners of the neighbouring property 
objected to this and tried to enforce the benefit of the restrictive covenant to prevent the 

development. The Court of Appeal accepted that, as the planning authority had granted 
planning permission, there was a shortage of housing in the locality and, importantly, as a 
large number of the dwellings had already been converted into flats, the covenants should 

be discharged. 
 
Conclusion  

This rather startling proposition that a Local Authority Planning Authority, by giving planning 

permission for a particular activity, most notably residential development, might tie the 

hands of the Estates Department in relation to the discharge of local authorities must be 

noted by all, both in the public and the private sector.  

It might be envisaged, in particular, that a large number of covenants may be open to being 

questioned: from covenants, as here, preventing major development, down to more 

everyday residential covenants against, for instance, use other than as a single private 

dwelling only. 

Specifically, in R v Braintree District Council ex parte Halls (2000), the Court of Appeal held 

that a local authority could not charge the owner of a former council house purchased 

under the Right to Buy provisions in Schedule 6 of the Housing Act 1985 for discharge of a 

restrictive covenant preventing use other than as a single private dwelling. This, as an 

indirect form of clawback, was ultra vires the authority’s powers. This has always led to 

something of a dilemma, in that a local authority may be tempted, therefore, not to 

discharge the covenant at all.  

In these circumstances, Graham v Easington District Council 2009 may, it is submitted, be 

effectively used and such covenants may, in the future, be of little worth.  

If, in the future, a local authority wishes to enforce user covenants as a means of 

development planning on their disposals, it might be more effective to impose positive 

clawback, for example, on planning permission being obtained 90% of the enhanced volume 

of the land will be paid to the authority. This cannot be used in relation to council house 

right to buy, because of the Braintree case above, but may be effective elsewhere.  

 



  Shaviram Normandy v Basingstoke and Deane Borough Council [2019] UKUT 256 . Here a 

long lease in Basingstoke – the former IBM building that was on a 150 year lease. It shut 

down in 2004. Shaviram acquired it in 2015 with a view to converting it to short letting. But 

there were restrictive covenants stating that the premises could only be used for 

commercial purposes. Conversion into residential flats was possible through permitted 

development; however, the landlord refused to surrender the covenants. The Upper 

Tribunal held that rentals would not be affected by a change from commercial to residential 

use and the covenants did not secure any practical benefits and were contrary to public 

policy as there was a need for housing.  

A requirement the landlord give their licence for underletting was not discharged as the 

head rent was dependent on the underletting rents and the landlord had an interest in who 

the underlessees were.  

 

COVENANTS AGAINST NUISANCE OR ANNOYANCE 

It is well established that, in English Law, there is no right to a view (William Aldreds Case 

(1610)). Rather worryingly, however, the case of Davies v Dennis (2009) EWCA 1081 may 

have found a way around this, through the use of restrictive covenants. In this case planning 

permission was granted for a three-storey extension to be built near to a neighbouring 

boundary. The extension obscured the neighbour’s view of the River Thames and the 

neighbour objected on the grounds that the extension was in breach of a covenant against 

committing a nuisance to neighbouring properties. The Court found in favour of the 

neighbour, and this has been subsequently confirmed by the Court of Appeal. Thus, 

surprisingly, it seems that a loss of a view may now legitimately be in breach of a covenant 

against nuisance or annoyance. 
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