
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Commercial Leases Update: 
Part 1 of 2 
 

 
 
COVID-19 AND COMMERCIAL LEASES 

At the forefront of everybody’s minds as we launch into 2021 is the impact the 
COVID-19 outbreak will continue to have on the economy and, for landlords, on 
commercial leases.  
 
Remedies for non-payment of rent 
Under the most up to date provisions of s.82 of the Coronavirus Act 2020 the 
ability for a landlord to forfeit for non-payment of rent in commercial leases is 
suspended until 31 March 2021. (Incidentally, there was also a stay on possession 
proceedings for residential properties. The stay ended on 30 September 2020. At 
the same time, in almost all cases the notice period to be given to tenants prior to 
commencing proceedings was extended from two to six months). 
 
Tenants and landlords should beware. Some tenants seem to be under the 
impression that these stays gave rise to a rent holiday and an effective suspension 
of their rent. This is not so. The rent will still be due and, following the moratorium 
periods, the remedies will once more be available. It is suggested that when the 
forfeiture embargo comes to an end the courts will be inundated with forfeiture 
claims.    
 
It is interesting to note that, although s.82 purports to apply only to commercial 
leases within the Landlord and Tenant Act 1954, and not to leases of six months or 
less in duration or to licences, in the recent finding in Manchester Ship Canal v 
Vauxhall Motors [2019] UKSC 46 the Supreme Court decided that relief from 
forfeiture would be available in relation to licences where there was a satisfactory 
degree of possession. Here there was a licence in perpetuity to drain surface water 
into the ship canal on payment of £50.00 per annum. The £50.00 was not paid on 
demand and the licensor had purported to terminate the agreement.  
 
It is not just forfeiture claims that are under temporary suspension: under the 
Corporate Insolvency and Governance Act 2020, that came into force on 26 June 
2020, the making of a statutory demand is also temporarily barred until 31 March 
2021, if the reason for the debt is the Coronavirus pandemic. Likewise, in similar 
circumstances a winding up petition cannot be made.   
 
So what remedies are available to a landlord with a non-paying tenant? Commercial 
Rent Arrears Recovery might be available in relation to occupied premises. The 
period of arrears that give rise to Commercial Rent Arrears Recovery have been 
increased, however, from 7 days to, as of 1 March 2020, 90 days, and then on 18 
June 2020 to 187 days.  
 



It might also be possible to draw down from any rent deposit with the agreement 
of the tenant that the rent deposit account will be topped up at a later stage, thus 
alleviating any cash flow problems. In addition, serving a statutory demand as a 
preliminary to bankruptcy proceedings may be possible, although this may be seen 
by many landlords as pouring good money after bad due to tenant’s lack of 
creditworthiness. It should be noted that s.82 does allow a demand for rent to be 
made without waiving the right to forfeiture for non-payment of rent but not for 
other breaches.   
 
Forfeiture other than for non-payment of rent is also still available, for instance for 
disrepair and for breach of a keep open clause. But it seems highly likely that in 
these circumstances a court would be prepared to grant relief from forfeiture, at 
least temporarily, in view of the difficulty in vacating a property.  This would once 
more be due to social distancing. 
 
More than the forfeiture itself, it might be suspected that the biggest problem 
landlords will face in relation to forfeiture for non-payment of rent, when it 
becomes available, or for other breaches, will be the difficulty in finding the new 
tenant, especially at the same rent, in the current climate.  
 
For tenants, there will be no reduction in the rent unless there is a force majeure, 
which is unlikely.  Moreover, rent suspension provisions usually only apply in the 
event of damage or destruction.  Likewise, most insurance policies that cover rent 
only apply in relation to damage or destruction.  In FCA v Arch and others (2020) 
the High Court held that certain business interruption insurance policies would 
cover closure through lockdown. On 15 January 2021 the Supreme Court [2021] 
UKSC1 held that cover may be available for partial as well as full closure and for 
mandatory closure orders that were not legally binding. It also ruled that valid 
claims should not be reduced because the loss would have resulted in any event 
from the pandemic. In TKC London v Allianz (2020) it was made clear that this will 
only apply if the business interruption insurance covers pandemic or notifiable 
illness. 
 
If the landlord closes the premises, there may be a possible claim for breach of quiet 
enjoyment or derogation from grant.  However, the lease will probably contain 
provision that the rent must be paid without deduction or set off and a separate 
claim would have to be made. 
 

Business Rates 
 
For landlords, business rates liability is another major issue. For the year 2020/21 
the retail, hospitality and leisure sectors can claim full business rates relief 
regardless of the Rateable Value of the premises (in Wales this will not apply if the 
Rateable Value is more than £500,000). However, if the premises are empty for 
more than three months (or six months for industrial units and warehousing) then, 
with exceptions, full business rates liability will once more be due.  A landlord might 
therefore think it expedient, at least temporarily, to forego rent rather than effect 
forfeiture, because of the business rates implications.   
 
Some landlords have tried to get around this with the use of guardian schemes: 
whereby the landlord lets a homeless person into the premises as a ‘caretaker’ and 
thus claiming that the property is not vacant for the purposes of business rates 
relief.  
 
 



  
The recent case of Ludgate House v Ricketts [2020] EWCA 1637 may have put pay 
to this practice, however. Here, the Court of Appeal held that a guardian scheme 
gave rise to a licence which did not constitute occupation for business purposes. 
Ludgate House were still in control of the premises and business rates had to be 
paid.   

Keep open clauses 

With user covenants the Courts are willing to award damages for breach against a 
tenant who ceases to carry on his trade (see, for example, Transworld Land Co Ltd 
v J Sainsbury plc [1990] 2 EGLR 255).  However, the Courts are not prepared to grant 
mandatory injunctions forcing the tenant to stay open for business (see Co-
operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd [1997] 23 EG 141).   
 
It is suggested that, if the covenant is positive: 
 
• The tenant should try to qualify the obligation to allow closure for normal 

business reasons, for example, for repair or refurbishment and perhaps an 
assignment. 

• Consideration needs to be given to what amounts to the normal business 
hours of the shopping parade. 

 
 
Break Clauses 
 
And finally, problems with break clauses pose a practical issue. Tenants wishing to 
exercise their break clauses may find themselves in difficulty where their break 
clause contains a condition precedent that the tenant must give up vacant 
possession. With social distancing this simply may not be possible, making the 
exercise of the break practically impossible. We are reminded of the salutary tale of 
Riverside Park Ltd v NHS Property Services [2016] EWHC 1313 in which a tenant, 
who was required to give up vacant possession as a condition of exercising the break 
clause, was held not to have done so when they failed to remove a substantial 
amount of demountable partitioning from the building. What the attitude of the 
courts may be in the light of the current epidemic is yet to be seen but, moving 
forward, it is suggested that the wording ‘ceasing to occupy’ rather than ‘vacant 
possession’ is preferable in new leases. You can cease to occupy premises without 
giving vacant possession – and thereby the problem is removed. 
 



  OTHER RECENT FINDINGS IN COMMERCIAL LEASES 

Frustration and Brexit 
 
A contract will be terminated by frustration if there is an unforeseen intervening act 
which renders substantial performance of the contract impossible. In National 
Carriers v Panalpina (Northern) Ltd [1981] AC 675 the court recognised that 
frustration might apply very rarely to leases, although in that case the court made 
no such finding even though, for the majority of the 10-year lease, the local 
authority had closed the access road to the premises. In Canary Wharf v European 
Medicines Agency [2019] EWHC 335 (Ch) the tenants had a 25-year lease of 
premises in London paying £14m per annum in rent. They were relocating to 
Amsterdam after Brexit and tried to argue that the lease should be terminated on 
grounds of frustration. Whilst the court accepted that Brexit was an unforeseen 
intervening event, it was decided that the lease was not frustrated. Most notably 
this was because the court felt that the tenant should have negotiated a break 
clause. The EMA were given leave to appeal to the Court of Appeal, but the case has 
now been settled and a purchaser found. 
 
Consent to Assign 
 
In the landmark Court of Appeal decision of International Drilling Fluids Ltd v 
Louisville Investments (Uxbridge) Ltd [1986] CH 513, Balcombe LJ laid down various 
criteria deduced from previous authorities for determining the question of 
reasonableness when considering an application by a tenant for consent to assign. 
One of these was that the landlord could usually consider his own interests in 
deciding whether or not to refuse consent; but if there was a great disproportion 
between the benefit to the landlord and the detriment to the tenant, the landlord 
could not refuse consent.  
 
In Sequent Nominees v Hautford [2019] UKSC 47 these same principles were 
applied by the court when deciding on a landlord’s refusal to grant consent for a 
change of use. The premises consisted of a six-storey building with 70 years 
remaining on the lease. The tenant ran an ironmonger’s business from the 
basement.  He wished to obtain planning permission to let out the upper storeys as 
residential units. The landlord objected on grounds that, if a tenant is not in 
occupation for business purposes, they may become a qualifying tenant for the 
purpose of the Leasehold Reform Act 1967 and could apply for enfranchisement of 
the premises. But the court found against him, holding that consent to a change of 
use could not be unreasonably withheld. It should be noted that this reverses the 
previous decision in Bickel v Duke of Westminster [1977] 1QB 517, in which it was 
held that the landlord’s fear of enfranchisement was a reasonable ground for 
refusal of consent to assignment. 
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