
 



 

ABOUT DJB 
FOR SURVEYORS & PROPERTY PROFESSIONALS 

Davitt Jones Bould “DJB” is the largest niche real 

estate law firm in the UK.  

We are renowned for our high-quality legal work 

and service.  We only recruit experienced solicitors 

and, as a result, our legal team of 45 solicitors has 

an average post-qualification experience that 

exceeds 20 years.  Most have joined us from other 

City firms, in-house departments and/or senior 

roles.   

Our solicitors have advised some of the UK’s most 

significant land owners including The Royal Parks, 

The Cabinet Office, the Department for Environment 

Food & Rural Affairs (Defra), DSTL and a number of 

local authorities and private-sector clients.  

All of our clients are provided with a dedicated client 

care professional at no extra charge, to ensure they 

receive the highest standard of service at all times. 

DJB is regularly selected to advise on high-profile 

projects such as the hosting of the London 2012 

Olympic Games by The Royal Parks and the first 

Sukuk Bond to be entered into by a Western 

Government on behalf of HM Treasury. 

The firm enjoys top-tier rankings in all of the main 

directories, including Chambers and the Legal 500.  

We were recently commended for Commercial 

Property in The Times Best Law Firms 2020 list, are 

shortlisted for Real Estate Team of the Year 2020 at 

the Legal Business Awards and were Finalists for 

National Firm of the Year at The Lawyer Awards 

2019.  

“The service we receive from DJB is first class. Their 

lawyers are excellent, with detailed knowledge of 

their areas of expertise… Put simply, DJB are my first 

choice when I need to instruct external solicitors.” 

Peter Bryant, Head of Democratic and Legal 

Services at Woking Borough Council  

FOR SOLICITORS 

Senior solicitors are drawn to DJB because of the 

innovative structure we have developed over a 

number of years.  

We separate client care from legal advice. This 

means our core solicitors can focus entirely on their 

legal work, unfettered from the competing demands 

of business development, client liaison and matter 

administration.  Everything is taken care of for them 

from case opening to case completion and beyond.  

This approach allows our solicitors to be just that – 

solicitors.  

In addition to protecting our clients’ interests and 

delivering expert advice, our goal is to ensure we 

find work for our solicitors at the right level to give 

them the lifestyle they want.  As such, our solicitors 

are in complete control of their capacity and have 

the option to work remotely at home or hot-desk at 

one of our offices in London, Manchester, 

Birmingham or Taunton.  All DJB core solicitors 

receive a percentage of the fees they bill, so their 

workload and lifestyle can work hand in hand.   

All of this is possible whilst still having access to 

complex work for prestigious clients both in the 

private and public sector.  The success of this model 

is exemplified by our 50-50 gender split at partner 

level and our exemplary lawyer retention rate.  

 

 

“After too many years in the legal rat-race, life at 

DJB is a great comfort.  Fantastic work, great clients, 

flexible working routine, the ability to work from 

home, 100% support from the firm.  It’s a great all in 

one package for any lawyer seeking autonomy with 

a top firm and top work” 

A DJB Lawyer 
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TOWN AND VILLAGE GREENS 
 

THE COMMONS ACT 2006 
 
REGISTRATION OF GREENS: S.15 

These provisions came into force 6th April 2007 and 6th September 2007 in Wales. 

Any person may apply to the commons registration authority to register land to which this provision 
applies as a town or village green. 

This provision applies where:- 

(a) a significant number of the inhabitants of any locality, or of any neighbourhood within a 
locality, have indulged as of right in lawful sports and pastimes on the land for a period of at 
least 20 years; and 

(b) they continue to do so at the time of the application 

Where:- 

(a) a significant number of the inhabitants of any locality, of any neighbourhood within a 
locality, indulged as of right in lawful sports and pastimes on the land for a period of at least 
20 years; 

(b) they ceased to do so before any time of the application but after the commencement of this 
provision; and 

(c) the application is made within the period of one year (or two years in Wales) beginning with 
the cessation 

This subsection applies (subject to subsection (5)), where:- 

(a) a significant number of the inhabitants of any locality, or of any neighbourhood within a 
locality, indulged as of right in lawful sports and pastimes on the land for a period of at least 
20 years; 

(b) they ceased to do so before the commencement of this section; and 

(c) the application is made within the period of five years beginning with the cessation referred 
to above 

R (on the application of Lewis) v Redcar and Cleveland Borough Council [2010] UKSC 11 - The 
Supreme Court has reversed the Court of Appeal decision and held that dog walking on a municipal 
golf course gave rise to a claim for Village Green, in spite of the fact that the walkers gave priority to 
the golfers. 

The case involved 18 acres of a local authority owned golf course, comprising a part of a fairway, the 
first and 18th holes and the clubhouse.  The course had existed from at least the 1920’s until 2002 
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and was leased to the Cleveland Golf Club.  The land was earmarked for a mixed development 
including 300 houses in conjunction with Persimmon Homes.  Four of the locals made a claim that 
the land should be registered as Village Green based on dog walking and family recreational 
activities.  The Court of Appeal rejected the application, as it was always understood that any 
pastimes were in deference to the golfers who always had priority.  The Supreme Court has now said 
that this is an irrelevance.  The land was being used without force, secrecy or permission for the 
requisite time period and there was no further requirement in the legislation in relation to 
deference to others.   

After this case, large amounts of land where the owner has allowed the locals onto the site, may give 
rise to Village Green claims.  In particular, playing fields may be open to such claims.  In Wales, there 
is also a draft Disposal of Playing Fields (Wales) (Community Involvement) Measure 2010 which 
requires extensive consultation before the disposal of playing fields. 

Taylor v Betterment Properties (Weymouth) Ltd and another [2012] EWCA Civ 250   

This case concerns 46 acres of grazing land.  The owners had put up signs forbidding entry to the 
land and had also fenced it. Gaps had appeared in the fences and the signs had been vandalised.  
The Court of Appeal accepted the argument that the court could review previous registrations, and 
not merely act on appeal from decisions of the Council.  They sent the case back to the High Court 
for decision.  It was accepted the owner of the land had stopped putting up signs some time 
previously, but it was accepted that the locals would have realised that they were trespassing by 
entering through gaps in the fence.  Moreover, the landowner had taken reasonable steps to 
prevent the locals using the land and the registration was removed nine years after it had been 
made.  See also Smith v Brudenell-Bruce (2002) signs merely need to be consistent with the owner’s 
means the resources.   

See also in relation to public footpaths: Oxfordshire and Buckinghamshire Mental Health NHS Trust 
v Oxfordshire County Council 2010 LGR 631.  Users of the land ought to have reasonably known that 
the owner was objecting to their presence by signs.  Contrast this with Lewis (above) where signs 
saying that trespassers were not welcome showed an insufficient intention to bar the users.  See 
also Field Common v Elmbridge Borough Council 2005 where correspondence complaining about 
user prevented a claim for a public footpath, and Godmanchester Town Council v The Secretary of 
State for the Environment [2008] 1 AC 221 where a notice was largely ignored but still prevented 
use as a public footpath.   

However, in Adamson v Paddico (267) Ltd and others [2012] EWCA Civ 262 the Court of Appeal 
refused to de-register a village green where, although the original application was wrong, the 
landowner had waited several years to make the application.   

Adamson v Paddico and Taylor v Betterment [2014] UKSC14 were heard by the Supreme Court 
where it was held that a lapse of time is not immaterial in allowing rectification of the register of 
Town and Village Greens.  However, in both of these cases, there was no evidence to show that a 
significant detriment had occurred and both registrations were removed. 
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BDW Trading Ltd (t/a Barratt Homes) v Spooner (representing the Merton Green Action Group) 
[2011] EWHC B7 (QB) 

In this rather startling case, the High Court held that where a local authority had appropriated land 
for planning purposes under s122 Local Government Act 1972, or s233 Town and Country Planning 
Act 1990, it could then sell off the land free of any registered village green.  This is the first case to 
discuss such a point, but must be of questionable authority.    

R (Barkas) v North Yorkshire County Council and Scarborough District Council [2012] EWCA Civ 
1373.  Here the Judge decided that playing fields which were being maintained as a recreation 
ground under s80 Housing Act 1936 could not constitute a village green as of right.  The Judge 
accepted Obiter statements given by the House of Lords in R (Beresford) v Sunderland City Council 
[2003] UKHL 60.  This case has now been confirmed by the Supreme Court. 

In R (Newhaven Port & Properties Ltd) v East Sussex County Council [2015] UKSC 7. The Newhaven 
Harbour Improvements Act 1847 gave the port authority power to maintain and improve the 
harbour.  In addition, the Harbour’s Docks and Piers Clauses Act 1847 allowed bye-laws to be passed 
in relation to the harbour.  The authority had passed byelaws allowing access to various parts of the 
port with conditions, e.g. dogs to be kept on a lead.   

The locals had for many years been bathing off a beach within the harbour land and claimed that this 
gave rise to a village green.   

The concept of an overriding statutory obligation as recognised in the East Sussex and Barkas cases 
has now started to cause its own problems.  In Lancashire County Council v The Secretary of State 
for the Environment, Food and Rural Affairs and Another [2016] EWHC 1238 (Admin) the court 
accepted that where the land was owned by a Central Government body which was subject to its 
own legislation a village green claim could not be made.  The court also decided that the need for a 
specific locality was not satisfied as the people using the land must be spread throughout the whole 
of the locality.  Furthermore, the locality had changed over the 20 year period required for a village 
green claim.  In R (NHS Property Services Ltd) v Surrey County Council [2016] EWHC 1715 (Admin) a 
similar argument was accepted by the judge in that there was overriding statutory obligation in 
relation to NHS land.   

Subsequently the Court of Appeal stated: 
 
(i)  There must be “specific” statutory purposes or provisions attaching to [the] particular land 

[subject to the application]”. 
  
(ii)  Parliament must have conferred on the landowner powers to use the “… particular land for 

specific statutory purposes with which its registration as a town or village green would be 
incompatible”. 

  
(iii)  So as to “clearly impede”, or “prevent” or “restrict” the exercise of any statutory power, or 

the discharge of any statutory duty, relating specifically to that particular land”. 
 
The cases were decided by the Supreme Court on December 11th 2019. [2019] UKSC58. By a three to 
two majority the Court held that as long as the land had been acquired through statute, here the S.8 
of the Education Act 1944, then there could not be a village green claim as there was a statutory 
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incompatibility.  In practice this will make it very difficult to claim village green over the land of 
government bodies and also statutory undertakers. 

TW Logistics v Essex County Council [2018] EWCA2172 

Here a privately-owned port was registered as a village green as there had been no problems in the 
past with both the owners and locals sharing use of the land.  It is illegal to drive vehicles on a village 
green but this would not prevent registration.  In any case if the driving of the vehicles did not 
impact upon the use of the land by the locals it would not be an illegal act.
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THE GROWTH AND INFRASTRUCTURE 
ACT 2013  

 
The Growth and Infrastructure Act 2013 received Royal Assent on 25 April 2013.  Most of the 
legislation does not apply to Wales.  

Although the majority of the Act proposes amendments to the planning system there are important 
property implications including restrictions on the registration of town or village greens and business 
rate revaluation. 

Section 14 - Registration of town or village green: reduction of section 15(3)(c) period  

This will allow regulations to reduce the time period of non-use prior to a village green claim from 
two years to one.  It only applies to England.   

Section 15: Registration of town or village green: statement by owner 

Section 15 of the Commons Act 2006 (CA 2006) provides that anyone can apply to register land as a 
town or village green (TVG) where "a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful sports and pastimes on the land 
for a period of at least 20 years".  

Use "as of right" means without force, secrecy or permission.  

Section 13 of the Act proposes to insert a new section 15A in the CA 2006 to allow a landowner in 
England to deposit a statement and map with the commons registration authority, to bring to an end 
any period of use "as of right for lawful sports and pastimes on the land".  

The form of the statement and map will be prescribed by regulations. The regulations can also 
provide for the TVG statement to be combined with a statement or declaration made to counter 
rights of way claims under section 31(6) of the HA 1980. Regulations may provide for the TVG 
statement to refer to a map deposited under section 31(6) of the HA 1980. The aim is to reduce the 
administrative burden on landowners who, for example, wish to make statements or declarations 
for both purposes at the same time. 

Section 13 will also insert into the CA 2006, a new: 

 Section 15A(5), which will allow a landowner to make a statement referring to a map which 
accompanied an earlier statement, whether or not the landowner is the same person that 
deposited the earlier statement. 

 Section 15B, which will require the commons registration authority to keep a register containing 
prescribed information about deposited statements and maps.  
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Section 16 and Schedule 4: Restrictions on right to register land as town or village green.  

These provisions came into force on 25 April 2013 in England.   

Section 16 and Schedule 4 of the Act propose to insert a new section 15C and Schedule 1A into the 
CA 2006, which will exclude the right to apply to register land as a TVG where any specified event 
related to the past, present or future development of land occurs. These events known as "trigger 
events" are set out in Schedule 1A. Trigger events include publicity for a planning application, 
adoption of a development plan and the making of a neighbourhood development plan. 

Schedule 1A also specifies "terminating events" which correspond to each trigger event and result in 
the right to apply becoming exercisable again.  

The exclusion of the right to apply does not affect the accrual of any period of user as of right or 
prevent any such user ceasing to be as of right.  

The Secretary of State may by order make provision as to when a trigger event or terminating event 
has occurred and define circumstances in which the exclusion will not apply. The Secretary of State 
may also insert additional trigger or terminating events, or amend or omit any trigger or terminating 
events specified in Schedule 1A. However, any additional trigger or terminating event specified must 
be an event related to the development of the land. 

If an application for registration of land as a TVG is made in reliance of section 15(3) of the CA 2006 
(where use of the land as of right ceased before the application was submitted), any period during 
which the right to apply was excluded by section 15C is disregarded for the purpose of calculating 
the period of two years in which an application must be made.  

The amendments will be welcomed by developers as TVG applications made after planning 
permission has been granted create delay and uncertainty.  

This section applies to England only. 

Trigger Events 

The document, Registration of new town or village greens: changes were made on 24th February 
2014 to Schedule 1A (exclusion of Right under section 15) to the Commons Act 2006, assesses the 
impact of the proposed amendments to the provisions for the registration of town and village 
greens. 

Section 15 of the Commons Act 2006 sets out the circumstances in which applications can be made 
to commons registration authorities to register land as a town or village green. The Growth and 
Infrastructure Act 2013 includes provisions that reform aspects of the system for making such 
applications. Section 16 inserts a new section 15C and Schedule 1A into the Commons Act. Their 
effect is that the right to apply to register land as a town or village green ceases to apply where a 
‘trigger’ event related to the development of the land occurs, and becomes exercisable again if a 
corresponding ‘terminating’ event occurs. 

The Commons Act as now amended also gives the Secretary of State power, subject to a resolution 
of each House of Parliament, to amend Schedule 1A including by adding new trigger and terminating 

http://www.legislation.gov.uk/ukpga/2006/26/contents
http://www.legislation.gov.uk/ukpga/2013/27/contents/enacted
http://www.legislation.gov.uk/ukpga/2013/27/contents/enacted
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events. During the Parliamentary stages of the Growth and Infrastructure Act we announced the 
government’s intention to include certain additional trigger and terminating events in Schedule 1A. 

The new events are intended to: 

(a)  ensure that the exclusion on town and village green applications lifts in relation to draft local 
and neighbourhood plans in circumstances where development ceases to be proposed and 

(b)  protect development proposed or permitted by virtue of three matters not already included in 
Schedule 1A, namely in relation to Local Development Orders, Neighbourhood Development 
Orders and orders under the Transport and Works Act 1992. 

If a draft development plan does not come into force within 2 years, the trigger event will now 
terminate. 

The Planning (Wales) Act 2015 has provision to introduce sections 15 and 16 in Wales.  It came into 
force on October 1st 2018.  S.16 will only prevent village green claims on the grant of planning 
permission or on production of a development plan and not as in England, publication of a planning 
application or a draft development plan. 
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ASSETS OF COMMUNITY VALUE 
 

These provisions are not yet in force in Wales. 

Community Right to Bid (Assets of Community Value) 

The Localism Act introduces a Community Right to Bid (Assets of Community Value) which aims to 
ensure that buildings and amenities can be kept in public use and remain an integral part of 
community life. Under the Localism legislation, voluntary and community organisations and parish 
councils can nominate an asset to be included in a ‘list of assets of community value’. The local 
authority will then be required to maintain this list. If the owner of a listed asset then wants to sell 
the asset a moratorium period will be triggered during which the asset cannot be sold. This is 
intended to allow community groups time to develop a proposal and raise the required capital to bid 
for the property when it comes onto the open market at the end of that period. 

These provisions came into force in England on 21 September 2012.  Although the Government have 
stated that they intend to implement the legislation we are still awaiting a date. 

What is the procedure for including land on the ‘assets of community value’ list? 

- The local authority will determine the format of the list, any modifications made to any of the 
entries on the list and any removal of an entry from the list. 

- A community nomination must come from a parish council, a community council or a locally 
connected voluntary or community body. The nomination has to be made for land or buildings in 
the nominee’s local area. 

- If the local authority deems that the asset does have community value, and it is in their local 
area, then it will add that asset to the ‘assets of community value’ list. 

- If the nomination is unsuccessful the local authority must notify the nominee in writing and 
provide an explanation as to why the nomination was unsuccessful. 

- The local authority must notify the landowner, the occupier and the community nominee of any 
inclusion or removal of an asset to the list. 

- A landowner can ask the local authority to review the inclusion of the asset from the list and 
there will be a process for an appeal to an independent body. 

- The local authority must also maintain a list of ‘land nominated by an unsuccessful community 
nomination’. 

- If land is included in the list of assets of community value it will remain on that list for five years. 
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What is defined as ‘community value’? 

- A building or piece of land will be deemed to have community value only if: 

 The use of the land or building currently, or in the recent past, furthers the social well-being or 
cultural, recreational or sporting interests of the local community. 

 This use (as described above) of the building will continue to further the social well-being or 
interests of the local community. 

 The use of the building or land must not be deemed ‘ancillary’, i.e. of secondary purpose. This 
means that the use of the land or building to further social well-being or interests of the 
community must be its principle use. 

- The regulations set out by the Secretary of State will provide more detail on assets that will be 
exempt from listing and who has the power to make this exemption. 

What is the Moratorium period? 

- If a building or piece of land is listed as an ‘asset of community value’ and the owner wants to sell 
the asset, they must inform the local authority. This will then trigger a moratorium period. 

- During a moratorium period the owner cannot conclude the sale of the asset. 

- There are two moratorium periods to note, both of which start from the date the owner of the 
asset notifies the local authority of their intention to sell the asset: 

‘Interim moratorium period’ – this is a six week period during which a community group 
wishing to bid for the asset must notify the local authority that they wish to be considered as a 
potential bidder. If this does not happen the owner can proceed to a sale. 

‘Full moratorium period’ - this is a six month period during which a community group can 
develop a proposal and raise the capital required to purchase the asset.   

- There is also a ‘protected period’ of 18 months from the same start date to protect the owner from 
repeated attempts to block a sale. 

Does the moratorium period apply to all disposals of land and buildings named on the “assets of 
community value” list? 

- There are some circumstances when the disposal of an asset that is listed as having community 
value can be exempt from the regulations concerning the moratorium period.  These include: 

 If the disposal is a gift 

 If the disposal is made between members of the same family. 

 If the land or building being disposed of is part of a bigger estate. 
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 If the disposal is of a building or piece of land on which going-concern business is operating, 
provided that the sale is to a new owner to continue the same business (for example if an 
owner of a pub wants to sell the pub to a new owner, to continue running it as a pub). 

In Patel v Hackney Borough Council (2014) the applicants did not have to show on a balance of 
probabilities that listing would enable the land to be used for community purposes.  All that is 
needed is a probability that this would be the case. 

Evenden v Brighton and Hove City Council [2015] Here the court decided that all that was required 
was a realistic prospect that the premises may be a community asset in the future.  As the future 
was uncertain there was such a prospect.  Moreover, it was irrelevant that the premises, a public 
house, had been unprofitable in the past and that the community did not have the funds to 
purchase. 

Matterhorn Capital v Bristol City Council (2015) here a scout hut was listed as an asset of 
community value even though its lease had come to an end and the property had been demolished 
by the time of the listing.  There was still a prospect of the scouting association obtaining a new 
lease and obtaining funding through charitable donations. 

Banner Homes Ltd (BHL) v St Albans District & City Council (1) & Verulam Residents Association (2) 
[2018] EWCA Civ 1187.  This was the first Upper Tribunal decision on assets of community value.  
The local planning authority had acted reasonably in refusing planning permission for an asset of 
community value.  This will usually prevent successful planning applications.  Here the land consisted 
of a piece of open space and although there was no permission to be on the land it could still 
constitute such an asset.  The Court of Appeal have now confirmed this decision. 

Note:  Under the Town & Country Planning (amendment)(England) Regulations 2020 as of 1st 
September 2020 drinking establishments are sui generis and will always require planning 
permission for a change of use whether or not they are assets of community value.  These 
Regulations are undergoing judicial review. 

Admiralty Taverns v Cheshire West and Chester Council and Farndon Parish Council [2018] UKUT 
15 (AAC) the Upper Tribunal accepted that a public house could further the recreational activities of 
the community although the large majority of customers were from outside the locality and were 
visiting the public house for meals.  A small number of locals would visit the bar purely for drinking. 
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VARIATION OF EASEMENTS 
 
An easement cannot exist unless the essentials laid down at law are present.  

Danckwerts J laid down the following four essential characteristics of an easement in the leading 
case Re Ellenborough Park [1956] ch 131.  

The Four essentials of an easement are: 

(1) There must be a dominant and servient tenement. 

(2) The easement must accommodate the dominant tenement. 

(3) The dominant and servient tenements must be owned or occupied by different persons. 

(4) The right claimed must be capable of forming the subject matter of a grant. 

On the requirement for benefit see Jobson v Record and Record [1998] 75 P&CR 375.  Land was sold 
subject to a right of way “for all purposes connected with these and enjoyment of the property 
hereby conveyed being used as agricultural land”. 

The dominant owner wished to use the right to drive timber lorries which would pick up timber 
stored on the land and cut from a plantation on neighbouring land, owned by him, but not subject to 
the easement.  The court refused this use:- 

 (a) use as agricultural land included timber production but not the storage of timber which had 
been felled elsewhere; 

 and 

(b) the right claimed was not for the land which had the benefit of the easement but for 
neighbouring land.  

Likewise, in Peacock v Custins [2001] 13EG 152, there could be no use of a right over the dominant 
in order to cultivate adjacent land.   

Pharbu Das v Linden Mews [2002] P & CR D28.   

Here, the dominant land was purchased at the back of the owner’s house for car parking.  This did 
not allow him to drive through a hole in his wall and park at the back of his house.  Nor could he 
walk out of the back of his house and then drive down the access. 

In Gore v Naheed & Anor [2017] EWCA Civ 369 it was held that on the express wording of a 
easement, the dominant owner was able to access a garage on land at the back of the dominant 
land.  Use of the garage was ancillary to the use of the land.  A tenant of the garage land could not 
however use the right.   

Parker v Roberts [2019] EWCA Civ121 here the court refused to accept an easement benefitting the 
residential house could also benefit a proposed house which was to be built on a piece of land 
acquired by the dominant owner at the back of their house in a different transfer.   
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There is also the question of the extent of the easement. 

Once an easement has been established, questions remain about the amount of user which is 
permitted. Moreover, either the dominant or servient owner may wish to vary the extent of the 
easement. 

It appears that for gifts of way created otherwise than by prescription, alteration of the dominant 
tenement does not extinguish any easement. Thus, in Graham v Philcox [1984] QB 747 the 
dominant owner acquired neighbouring property which he then incorporated in his own land. He 
was still able to claim an easement over the servient land even though the amount of user had been 
increased.  However, if the change to the dominant tenement is such as to impose an excessive 
burden on the servient land greater than that which might have been reasonably contemplated at 
the date of grant, the increased user will not be permitted. In Jelbert v Davis [1968] 1WLR 589, the 
dominant tenement was converted from agricultural land into a caravan site. The consequent 
massive increase in traffic over the servient land was prevented by means of an injunction. 

The Court of Appeal held in White v Richards [1993] 68 P & CR 105 that a right “at all times 
hereafter to pass and repass on foot and with or without motor vehicles” over a dirt track 2.7 metres 
wide and 250 metres long did not entitle the dominant tenement owner to take up to 14 juggernaut 
lorries daily over the track.  Notwithstanding that a right of way is granted in wide terms, it may be 
limited by the physical characteristics of the path over which it subsists. 

In Davill v Pull [2009] EWCA 1309, a right of way for all reasonable and useful purposes was 
sufficiently general to allow access to newbuild houses on the dominant land, even though the latter 
had been described as garden land.   

A similar problem arises when the servient owner varies the extent of the easement. He is allowed 
to do so only in so far as the variation does not prevent reasonable user by the dominant owner.  
Thus, in Celsteel Ltd v Alton House Holdings Ltd [1985], reducing the width of a right of way by more 
than a half, from 9 metres to 4.14 metres amounted to an infringement of an easement. The right 
was required for vehicular use and, although 4.14 metres was adequate to drive a car down, it was 
reasonable on the facts to expect cars to be able to turn around in the same space and this was not 
possible with the reduction in width.  

See Attwood v Bovis Homes [2000] EGCS 54 

Here, land was subject to drainage rights from neighbouring farmland.  The farmland was acquired 
by B for 1,000 homes: planning permission being subject to improvement of the existing drainage.  
The servient owner argued that, on analogy with rights of way, the change in character of the 
dominant land destroyed the easement.  Held: this was not so, as long as there was no substantial 
increase then the easement continued to exist. 

In McAdams Homes Ltd v Robinson and another - [2004] All ER (D) 467 (Feb), the Court of Appeal 
looked at previous conflicting cases.  It was held that two factors need to be established in order for 
the easement to continue to be enjoyed for the purpose of the land as developed, i.e:  

(a) whether the development of the dominant land represented a radical change in character or a 
change in the identity of the land as opposed to a mere change or intensification in the use of 
the site; and  

(b) whether use of the site as redeveloped would result in a substantial increase or alteration in 
the burden on the servient land.   
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It was also held that in this context there will be little difference between an easement arising by 
prescription and an implied easement.   

In spite of this, many cases seem to depend on their facts in Thompson v Bee [2009] EWCA Civ 1212 
the Courts held that an access way could not be used for access to three houses.  It was held that the 
use of the words ‘all purposes’ in a grant does not authorise an unreasonable interference in use by 
the servient owner.   

 
Stanning v Baldwin [2019] EWHC 1350  
 
Here, an access easement was still available when an older Mill House was demolished and replaced 
by a row of four terraced cottages  
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COMMUNITY INFRASTRUCTURE LEVY 
About the Community Infrastructure Levy 

The Community Infrastructure Levy is a new planning charge, introduced by the Planning Act 2008. It 
came into force on 6 April 2010 through the Community Infrastructure Levy Regulations 2010. 
Development may be liable for a charge under the Community Infrastructure Levy (CIL), if your local 
planning authority has chosen to set a charge in its area. 

Who may charge the levy? 

The Community Infrastructure Levy charging authorities (charging authorities) in England will be 
district and metropolitan district councils, London borough councils, unitary authorities, national 
park authorities, The Broads Authority and the Mayor of London. In Wales, the county and county 
borough councils and the national park authorities will have the power to charge the levy. 

In London, the boroughs will collect the Mayor’s levy on behalf of the Mayor. 

What development is subject to a charge? 

Most buildings that people normally use will be liable to pay the levy. But buildings into which 
people do not normally go, and buildings into which people go only intermittently for the purpose of 
inspecting or maintaining fixed plant or machinery, will not be liable to pay the levy. Structures 
which are not buildings, such as pylons and wind turbines, will not be liable to pay the levy. 

Any new build – that is a new building or an extension – is only liable for the levy if it has 100 square 
metres, or more, of gross internal floor space, or involves the creation of one dwelling, even when 
that is below 100 square metres. 

While any new build over this size will be subject to CIL, the gross floor space of any existing 
buildings on the site that are going to be demolished may be deducted from the calculation of the 
CIL liability. Similarly, the gross floor space arising from development to the interior of an existing 
building may be disregarded from the calculation of the CIL liability. The deductions in respect of 
demolition or change of use will only apply where the existing building has been in continuous lawful 
use for at least six months in the 3 years prior to the development being permitted. 

What will the charge be levied on? 

The Community Infrastructure Levy must be levied in pounds per square metre of floor space arising 
from any chargeable development. The charge will be applied to the gross floor space of most new 
buildings or extensions to existing buildings. 

How will the charge be levied? 

The trigger is commencement of development, though payment may be made in instalments if the 
charging authority has a payment by instalments policy. 
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Relief and Exemption 

Relief from the levy is available in three specific instances. 

First, a charity landowner will benefit from full relief from their portion of the liability where the 
chargeable development will be used wholly, or mainly, for charitable purposes.  A charging 
authority can also choose to offer discretionary relief to a charity landowner where the greater part 
of the chargeable development will be held as an investment, from which the profits are applied for 
charitable purposes.  The charging authority must publish its policy for giving relief in such 
circumstances. 

Secondly, the regulations provide 100% relief from the levy on those parts of a chargeable 
development which are intended to be used as social housing. 

A social housing relief calculator has been developed that will assist you to calculate this relief. 

Exceptional circumstances relief is only available where a charging authority has made it available in 
their area.  Claims from landowners will only be considered on a case by case basis, provided the 
following three conditions are met. 

Firstly, a section 106 agreement must exist on the planning permission permitting the chargeable 
development. 

Secondly, the charging authority must consider that the cost of complying with the section 106 
agreement is greater than the levy’s charge on the development and that paying the full charge 
would have an unacceptable impact on the development’s economic viability. 

An assessment of this must be carried out by an independent person with appropriate qualifications 
and experience.  The person must be appointed by the claimant and agreed with the charging 
authority. 

The levy will not apply to development which is wholly internal.  In Orbital shopping Park Swindon 
Ltd v Swindon Borough Council [2016] EWHC 448 (Admin) (03 March 2016) a mezzanine floor was 
built and separately a new shop front.  The council argued that this was all part of the same 
development and therefore attracted the levy.  The applicant successfully argued that they were 
separate and the mezzanine floor being wholly internal did not attract the levy.   

 
 
SELFBUILD AND CUSTOM HOUSEBUILD ACT 2015 
 

Local authorities must maintain a register of those wishing to build properties at least 50% designed 
by themselves in the locality. This must be taken into account in the development plan. Such 
properties do not attract Community Infrastructure Levy unless they cease to be the main residence 
within 3 years. 
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THE FUTURE 
 

In August 2020 the Government produced a white paper on Planning for the future.  Amongst other 
things under the new system Local Authorities will have to zone all land in their area as being for 
growth, renewal, or protection.  Areas zoned for growth will accommodate substantial 
developments and will benefit from outline planning permission, developers will still need to secure 
reserved matters.  Areas zoned for renewal will be seen as suitable for some developments such as 
infill and will benefit from a statutory presumption in favour of developments.   

 

Section 106 Agreements will be scrapped and the existing community infrastructure levy will 
become a nationally set levy on development value.   
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CRICHEL DOWN 
 

Note:  Crichel Down was last amended in October 2015 

THE GENERAL RULES 

The then Office of Deputy Prime Minister recommended these Provisions to Local Government in 
2004.  Near identical provisions have been recommended by the Welsh Assembly Government. 

Where a department wishes to dispose of land to which the Rules apply, former owners will, as a 
general rule, be given a first opportunity to repurchase the land previously in their ownership, 
provided that its character has not materially changed since acquisition. The character of the land 
may be considered to have "materially changed" where, for example, dwellings or offices have been 
erected on open land, mainly open land has been afforested, or where substantial works to an 
existing building have effectively altered its character. The erection of temporary buildings on land, 
however, is not necessarily a material change. When deciding whether any works have materially 
altered the character of the land, the disposing department should consider the likely cost of 
restoring the land to its original use. 

Where only part of the land for disposal has been materially changed in character, the general 
obligation to offer back will apply only to the part that has not been changed. 

TIME FOR OBLIGATION TO OFFER BACK 

The general obligation to offer back will not apply to the following types:- 

(1) agricultural land acquired before 1 January 1935 

(2) agricultural land acquired on and after 30 October 1992 which becomes surplus, and available 
for disposal more than 25 years after the date of acquisition 

(3)  non-agricultural land which becomes surplus, and available for disposal more than 25 years 
after the date of acquisition 

The date of acquisition is the date of the conveyance, transfer or vesting declaration. 

INTERESTS QUALIFYING FOR OFFER BACK 

Land will normally be offered back to the former freeholder. If the land was, at the time of 
acquisition, subject to a long lease and more than 21 years of the term would have remained 
unexpired at the time of disposal, departments may, at their discretion, offer the freehold to the 
former leaseholder if the freeholder is not interested in buying back the land. 

In these Rules "former owner" may, according to the circumstances, mean former freeholder or 
former long leaseholder, and his or her successor. "Successor" means the person on whom the 
property, had it not been acquired, would clearly have devolved under the former owner's will or 
intestacy; and may include any person who has succeeded, otherwise than by purchase, to adjoining 
land from which the land was severed by that acquisition 
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EXCEPTIONS 

The following are exceptions to the general obligation to offer back:- 

(1) Where it is decided on specific Ministerial authority that the land is needed by another 
department (i.e. that it is not, in a wider sense, surplus to Government requirements) 

(2) Where it is decided on specific Ministerial authority that for reasons of public interest the land 
should be disposed of as soon as practicable to a local authority or other body with 
compulsory purchase powers. However, transfer of land between bodies with compulsory 
purchase powers will not be regarded as exceptions unless at the time of transfer the 
receiving body could have bought the land compulsorily if it had been in private ownership. 
Appropriations of land within bodies such as local authorities for purposes different to that for 
which the land was acquired are exceptions if the body has compulsory purchase powers to 
acquire land for the new purpose 

(3) Where, in the opinion of the disposing body, the area of land is so small that its sale would not 
be commercially worthwhile 

(4) Where it would be mutually advantageous to the department and an adjoining owner to 
effect minor adjustments in boundaries through an exchange of land 

(5) Where it would be inconsistent with the purpose of the original acquisition to offer the land 
back, as, for example, in the case of:- 

(i) land acquired under sections 16, 84 or 85 of the Agriculture Act 1947 

(ii) land which was acquired under the Distribution of Industry Acts or the Local 
Employment Acts, or under any legislation amending or replacing those Acts, and which 
is resold for private industrial use 

(iii) where dwellings are bought for onward sale to a Registered Provider of Social Housing 

(iv) sites purchased for redevelopment by the Homes and Communities Agency or Housing 
for Wales or a regional development agency 

(6) Where a disposal is in respect of either:- 

(i) a site for development or redevelopment which has not materially changed since 
acquisition and which comprises two or more previous land holdings or 

(ii)  a site which consists partly of land which has been materially changed in character and 
part which has not and there is a risk of fragmented sale of such a site realising 
substantially less than the best price that can reasonably be obtained for the site as a 
whole (i.e. its market value). In such cases, consideration will be given to offering a right 
of first refusal of the property, or part of the property, to any former owner who has 
remained in continuous occupation of the whole or part of his or her former property 
(by virtue of tenancy or licence). In the case of land to which (i) applies, consideration 
will be given to a consortium of former owners who have indicated a wish to purchase 
the land collectively. However, if there are competing bids for a site, it will be disposed 
of on the open market. 



 

19 

 

Note: In determining the above in relation to larger disposals in particular, independent 
surveyors would be advisable in order to show such a material change: see the case of R v 
Secretary of State for Defence ex parte Wilkins and others [2000] 19 June.  Such material 
changes may include the effect of buildings underground and of current buildings on 
neighbouring land.    

(7) Where the market value of land is so uncertain that clawback provisions would be insufficient 
to safeguard the public purse and where competitive sale is advised by the department's 
professionally qualified valuer and specifically agreed by the responsible Minister 

Where it is decided that a site does fall within any of the exceptions or the general exception relating 
to material change the former owner will be notified of this decision. 

In the case of a tenanted dwelling, any pre-emptive right of the former owner is subject to the prior 
right of the sitting tenant. 

Note:  If the obligation to clawback does not arise then there should be no offer made to the 
previous owners or their successors.  However, a “minded to” letter may be advisable and 
contracts exchanged and completion based on provisions which relate to a possible judicial 
review by the previous owners.   The government body should also adopt a consistent 
approach on its disposals in order to avoid judicial review. 
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