
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Enforceability of Restrictive 
Covenants: Opportunities and 
Risks 

 RESTRICTIVE COVENANTS  
 
Restrictive covenants are commonly considered of dubious value for various reasons. In 
court proceedings there is no guarantee that an injunction will be awarded to prevent 
breach, and long term they may be discharged under S.84 Law of Property Act 1925 (‘LPA 
1925’) if they are considered obsolete, or if they prevent the reasonable use and enjoyment 
of land. Damages may be awarded in the event of discharge by the Lands Chamber, but 
these are limited to the loss of value to neighbouring land. If there is little or no loss in value, 
there will be no enforceability.  

All is not entirely lost, however. In Alexander Devine Children’s Cancer Trust v (1) Millgate 
Development Ltd and (2) Housing Solutions Ltd [2018] EWCA Civ 2679 thirteen social 
housing units were built upon land in Maidenhead which was subject to covenants not to 
use other than for car parking. The Court of Appeal held that public interest in additional 
housing did not prevail over contractual provisions and refused to discharge the covenant. 
This has now been confirmed by the Supreme Court in Alexander Devine Children’s Cancer 
Trust v Housing Solutions Limited [2020] UKSC 45 in which it was said that a cynical 
disregard of restrictive covenants would not be permitted, nor would a clear and 
unambiguous breach of a restrictive covenant. In that case, it was held that the covenant 
did not prevent a reasonable use of the land. The covenant was unambiguous, and the 
developer chose to build the social housing on the land subject to the covenant when 
planning permission allowed them to build elsewhere. Furthermore, it could never be 
considered reasonable to discharge the covenant when there had been such a cynical 
breach of it. 

In a recent further advance on the protection afforded to covenantees, in Re Coplestone 
and Norton [2021] UKUT 18 the Tribunal stated that not merely the benefitted land, but 
also other land owned by the beneficiaries of the covenants, could be taken into account in 
deciding not to discharge them. 

ENFORCEABILITY BY SUCCESSORS IN TITLE 

The Benefit Running  

Equity provides three ways in which the benefit of a covenant may pass to successors in title 
of the land:  annexation, assignment and under a building or development scheme.  

Whether or not the benefit of a restrictive covenant has been annexed is a question of 
construction. However, purely personal covenants cannot run; therefore, the restrictive 
covenant must be made with the dominant owner as the owner of the dominant land, not 
just as an individual.  

In the recent case of Bath Rugby Ltd v Greenwood [2020] EWHC 2662, the land in question, 
Bath Recreation Ground, was subject to 1922 restrictive covenants preventing a nuisance or 
annoyance on the land. The local residents wanted to stop it from being developed. The 
covenants over the recreation ground were stated to be for the benefit of the covenantee, 
‘their successors in title and assignees’. It was held that use of the word ‘title’ gave rise to 
an express annexation.  

Once a covenant is annexed, it benefits each and every part of the dominant land. Federated 
Homes Ltd v Mill Lodge Properties Ltd [1980] 1 WLR 594 

 



Statutory Annexation 

S.78 LPA 1925 automatically annexes the benefit of a covenant to successors in title, but 
only if those covenants were created on or after 1 January 1926.  

It appears from Federated Homes v Mill Lodge [1980] 1 WLR 594 that the effect of this is to 
automatically pass the benefit of a restrictive covenant, and this was accepted without 
argument in Robins v Berkeley Homes (Kent) [1996] 2EGLR 75; however, in the absence of 
a House of Lords decision, practitioners would be wise to include an express annexation and 
not merely rely on S.78 and statutory annexation.  

A Building or Development Scheme 

A building scheme, or scheme of development, arises where a property developer builds an 
estate of houses and imposes restrictions on the purchasers of each of the plot in order to 
retain the overall characteristics of the estate and to maintain the values of the properties 
on it, for the mutual benefit of all purchasers. In such situations, equity will enable the 
restrictive covenants which relate to each and every plot on the estate to be enforced by all 
who currently own any land within the scheme (Elliston v Reacher [1908] 2 Ch).  

In Birdlip Ltd v Hunter & Anor [2016] EWCA Civ 603 the Court of Appeal limited the existence 
of building schemes. The land which is subject to mutual obligation must be clearly defined 
and it must be made clear that the parties have a mutual benefit and suffer a mutual burden. 
Preferably this should be referred to in the deeds.  

In Dobbin v Redpath [2007] EWCA 570 the Court of Appeal decided that the normal 
principles applicable to the discharge of restrictive covenants as being obsolete do not apply 
to building schemes which are comparatively much more difficult to discharge.  

Following on from this, in the case of Turner v Pryce [2008] EWHC B1 the High Court held 
that a restrictive covenant against using land other than as a single private dwelling, 
enforced by means of a building scheme which applied generally to the locality, would not 
be discharged by the Lands Tribunal as being obsolete even though many other such 
covenants within the area had already been breached with impunity and the character of 
the neighbourhood had changed. This may be contrasted with Lawntown Ltd v Camenzuli 
[2007] above whereby a single private dwelling covenant was discharged as preventing 
reasonable use of land. Of particular bearing in the case was the fact that much of the 
housing in the area had already been converted into flats, and locality had, consequently 
changed since the covenants were imposed.  

The Burden Running 

From a technical point of view, the burden of a restrictive covenant cannot run at law. 
However, it may run in equity providing certain requirements are met (Tulk v Moxhay 1848). 
In order for the burden to run in equity, four requirements must be satisfied:  

(1)  The covenant must be negative in nature i.e. not to build, or not to use the land for 
business purposes (Austerberry v Oldham Corporation [1885] 29 Ch D750; Rhone 
v Stephens [1994] 2AC 310). Positive covenants run neither at law nor in equity.  

(2)  There must be a dominant (benefited) and servient (burdened) tenement (piece of 
land). Both the covenantee and the covenantor must own an estate in their 
respective tenements.  

(3)  The covenant must benefit the land. It was stated in Re Gadd’s Land Transfer 
[1966] that a “benefit” must be “something affecting either the value of the land 
or the method of its occupation or enjoyment”.  

(4)  The covenant must have been intended to run with the covenantor’s land. 
Therefore, a covenant which is phrased in such a way as to bind the covenantor 
only will not run with the land. In the absence of such a limitation, however, it will 
be assumed that the burden of the restrictive covenant was intended to run with 
the covenantor’s land.  

 



  
For restrictive covenants created after 1 January 1926, S.79(1) LPA 1925 provides that, 
unless a contrary intention is shown, a covenant:  

…relating to any land of a covenantor or capable of being bound by him, shall be deemed to 
be made by the covenantor on behalf of himself, his successors in title and the persons 
deriving title under him or them, and shall have effect as if such successors and other 
persons were expressed.  

In Morrell’s of Oxford v Oxford United Football Club [1998] Ch.459, some covenants were 
expressed to pass with the land, but the current covenants, which related to the sale of 
alcohol, did not state this. It was held, therefore, not to pass with the land.  

More Problems in Interpreting Restrictive Covenants  

The Right to a View 

The long-standing position in English law has always been that views cannot be protected 
by means of an easement (William Aldreds Case (1610). However, recent case law suggests 
a new general acceptance that a loss of views may be in breach of an annoyance covenant.  

In Davies v Dennis (2009) EWCA 1081 there was held to be a breach of covenant against 
committing a nuisance when an extension was built near to a neighbouring boundary. The 
three storey extensions with planning permission obscured the neighbour’s view of the 
River Thames. The Court of Appeal has now confirmed this decision. See also Bath Rugby v 
Greenwood above. Damages and/or an injunction may be available in relation to breach of 
a nuisance and annoyance covenant. 

Leaseholder Interests 

89 Holland Park (Management) Ltd v Hicks [2020] EWCA 758 – HPML was the freeholder 
of a large Victorian building which was divided into five flats all of which were held under 
long leases. A neighbouring piece of land was subject to the freeholder giving consent to 
development which was not to be unreasonably withheld.  

The Court of Appeal held that the freeholder was entitled to take into account the interest 
of the leaseholders as well as its own interests. The freeholder could also raise valid 
objections on aesthetic grounds even though this would not affect the value of the 
reversion.  

Registration of Restrictive Covenants 

In addition, and most importantly, a purchaser of land which is subject to a restrictive 
covenant may take free of it if, as with any equitable right, he is not sufficiently bound by it.  

In registered land the covenant must always be registered.  

In unregistered land the covenant, if created on or after 1st January 1926, must be 
registered as a D(ii) land charge if it is to bind a purchaser. Registration is deemed to 
constitute actual notice of the covenant: S.198 LPA 1925. If not registered, a purchaser for 
money or money’s worth will be free of the charge regardless of his actual state of mind: 
S.198 LPA 1925. If the covenant was entered into prior to 1926, then whether it binds will 
depend on whether or not the purchaser had actual, constructive or imputed notice of it.  

HMLR on first registration will systematically note all restrictive covenants even if not 
registered as D (ii) land charges. If a covenant is removed, ensure that a request is made to 
take these off the Register. On subsequent transfers a Land Charges search may be desirable 
to find out if restrictive covenants bound on first registration.  

Before insuring against the existence of restrictive covenants, you might wish to check 
whether the covenant was registered as a land charge on first registration if it was created 
from 1st January 1926 onwards. In addition, covenants which are obsolete could be 
discharged under Section 84 Law of Property Act 1925. 

 



  The Town and Country Planning (Amendment) (England) Order 2020  

NOTE: These provisions apply to England only. In 2018 the Welsh Government announced 
a review of planning use, but we have heard nothing since. 

From 1 September 2020  Class A1, shops, A2 financial and professional services,  A3 
restaurants and cafes and B1 business will all be subsumed  in a new Class E.  

In addition, on 31 March 2021, the Government issued the Town and Country Planning 
General Permitted Development (Amendment) (England) Order 2021, which comes into 
force on 1 August 2021 and introduces a new Class MA (Mercantile Abode). This will allow 
Class E property to be converted into Class C3 dwellings, subject to prior approval, provided 
that the property in question has a floor area of 1500 sq metres or less; has been in 
commercial use for at least two years; and has been vacant for at least three months. 

The provisions will not apply to listed buildings, world heritage sites, sites of special scientific 
interest or national parks.  In relation to conservation areas, an impact assessment must be 
made if the ground floor is to be altered. 

It should also be noted that drinking establishments, takeaways (the old use classes A4 and 
A5) are now added to the list of sui generis uses along with cinemas and live performance 
venues. A change of use involving those uses therefore still requires planning permission. 

Nevertheless, with the planning laws opening up to this degree, despite their obvious 
problems, it is submitted that now it is more essential than ever to include and enforce, in 
particular, restrictive user covenants both in freehold and leasehold land.  
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